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FRAUD IN BUSINESS:
FROM ROMAN LAW TO THE PRESENT

Formulation of the problem.
Despite the fact that deception is an
invariable companion of commercial
turnover, it is a condition under which
the transaction can be declared invalid.
In the conditions of a market economy,
the detection of transactions committed
under the influence of deception is
of great practical importance, since
the commission of this category of
transactions allows to recognize it as
invalid and ensure the protection of
the interests of the deceived person.
Therefore, the definition of the concept
of deception and its signs is quite
relevant.

The state of research on the
topic. The works of such Ukrainian
scientists as V.M. Zubara, V.I. Zhekova,
[.V. Davydova, N.S. Khatnyuk,
E.O. Kharitonova and others. At the
same time, for a more complete and
in-depth study of the category of
“deception”, we consider it necessary
to consider in detail the ideas of
Roman jurists regarding the meaning
of deception in transactions and its
consequences, which, in fact, are the
basis of modern civil law and had a
significant impact on civil thought and
legislation, in particular, of our state.

The purpose of the article is
to define the concept and signs of
deception as a basis for the invalidity
of the deed.

Presenting main  material.
Fraud has always been considered an
unconditional reason for invalidity
of the deed. Most often, deception is
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understood as the intentional mislead of
one party by another in order to induce
it to commit a deed. At the same time,
the formation of the subject’s will is
influenced by another person, that is, it
is not free. The motive of the deception
is, obviously, the creation by the person
who commits the deception in the
victimized party of a false idea about
some circumstances, due to which he is
forced to commit an act that is actually
disadvantageous for him.

[t should be noted that the concept
of deception, as a legal category, was
the subject of quite careful research
even in Roman private law, where it
was used not only to denote a defect of
will, but also in relation to a number of
other legal situations.

Thus, in Book IV of Guy’s Institutes
“On Lawsuits”, deception is mentioned
as a ground for objection to a lawsuit.
In particular, in Art. 117 of this book
states that objections also take place in
those lawsuits that are not directed at
a person. If you, for example, through
fear or an evil intention, induced me
to give you some property by way of
mancipation and you will demand it
from me, then I am given an objection,
with the help of which you are
eliminated, if I prove that you forced
me to agree under the influence of
threats or deception [1, p. 305]. Thus,
against contracts based on the norms
of civil law (juris civilis), and therefore
formally valid, even in the presence of
fraud, the praetor, based on natural
justice (naturali aequitate), granted the
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deceived party the right to object to the
contract (doli mali exeptio).

Deception was also
in  connection  with
the constitutiveness of possession.
When characterizing the elements
of possession, it was noted that the
second element of possession (animus
possessionis) after actual possession
(corpus possessionis) characterizes the
subjective attitude of the owner to the
thing. The owner must consider the
thing as his own. It was of little practical
importance when the owner’s will was
based on a mistake or a clear deception.
The buyer of a stolen thing, who did
not know that he was buying someone
else’s thing, considers it his own, being
convinced that he has acquired the
right to it, is mistaken in good faith. If
he knows that he owns someone else’s
thing, but with his attitude towards it,
he tries to convince others that it is
his thing — this is conscious deception.
In both the first and second cases,
the owners show their will to own in
their own name, show that the thing
belongs to them. Therefore, not every
actual use of a thing was considered
possession, but only that which was
based on the possessive will — animus
possessionis. Therefore, using a thing
on behalf of another person is not
ownership (hire, lease, storage, etc.).
In such a case, the owner of the
thing exercises (uses) ownership not
in his own name, but in the name of
another person, the owner. He is only
the holder of someone else’s thing —
detentor. For legally significant
ownership, the will to own on one’s
behalf, to treat the thing as one’s
own, was required. Such a will can
only be possessed by the true owner
or a person who, although he is not,
but considers himself to be so due to a
bona fide mistake. The owner’s will of
an illegal invader of land, who is aware
of the illegality of his ownership, but
hides it from others with his behavior
and attitude to things, is based on an
illegal title, deception [2, p. 309—310].

mentioned
determining
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In § 1 of title I of book four
of Justinian’s Digest, the error is
mentioned in the context of the
characterization of the grounds for
restitution as a means of praetorian
protection. In particular, the statement
of Ulpian is cited regarding the fact
that the praetor provides assistance
to people who have erred or been
deceived, or suffered harm due to fear,
or someone else’s cunning (deception),
or age, or his own absence [3; 4].

Deception is also mentioned in § 9,
fragment 7, title XIV, book two of the
Digest “On Agreements”, where it is
said that the praetor says that he will
not protect a contract concluded with
an evil intention. An evil intention is
carried out by cunning and deception,
and, as Pedias says, such a contract
is maliciously concluded, in which, in
order to circumvent another, one thing
is done and another is pretended [3].

But deception, as a circumstance
affecting the validity of the deed, was
discussed in the most detailed way
in title 3 of book four of the Digest
“On malicious intent”. In particular,
Ulpian’s statement is cited here that
with this edict the praetor speaks
against malefactors who harm others
by any cunning: the treachery of the
former should not benefit them, and
the simplicity of the latter should not
harm them. § 1. The edict says that in
relation to what will be declared as a
malicious act, if no other claim is filed
for these cases and a just cause is clear,
a claim will be filed. In § 2, the words of
Servius are quoted, who defined an evil
intention as a kind of trick to mislead
another, when the appearance of one
succeeds and the other is done [3].

[t was important that the praetors
did not limit themselves to the mention
of “intention” (“umysel”), but also
added an indication that it was an
“evil” intention, since the ancients used
the term “good intention (intention)».
(dolus bonus) and used this word in the
sense of cunning, especially if someone
used it against an enemy or a robber.
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At the same time, Ulpian noted that
it is doubtful whether a lawsuit for
malicious intent can be filed against
citizens of a municipality (community).
[t is noted that a lawsuit cannot be
filed based on their intent. But when
something comes to them as a result
of the intention (malice) of those who
manage their affairs, then he believes
that a lawsuit can be filed. As a result
of malicious intent, a claim for intent
(malicious intent) is filed against
the decurions themselves. When
something came to the owner as a
result of the intention (maliciousness)
of the prosecutor, then a lawsuit for
maliciousness is filed against the owner
in the amount of what he acquired,
because the prosecutor is undoubtedly
responsible for his maliciousness [3].

The presence of deception was
considered as a basis for declaring
the deed invalid only in the case of a
collision of “right” with “wrong”, due
to which the mutual deception of the
participants in the deed excluded such a
possibility. So, Marcellus said that when
two people committed (against each
other) malicious intent, they cannot sue
each other for malicious intent[3].

[t is also necessary to pay attention
to the allocation of such categories as
dolus malus and fraus creditorum, which
appeared as types of torts. The concept
of delict in this case includes various
specific types of offenses, for each of
which specific legal consequences were
established.

Thus, dolus malus (deceit) did
not provoke a negative reaction in
ancient times to the same extent as a
threat. Legal response to this offense
first appeared in the 1st century. BC,
which is the result of the activity of
the praetor. As for the threat, the
sanction for deception had a protective
effect for the violator. However, the
compensation he undertook to pay was
only equal to the one-time value of the
actual damage.

Fraus creditorum (“fraud of creditors”
or “to the detriment of creditors”)
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is one of the most important torts
unknown to civil law and constructed
by praetorian law. The need for this
construction arose due to the fact
that, when the measures against the
defective debtor began to be expressed
not in personal restrictions, but in the
foreclosure of property, there was a
danger of the debtor committing gift,
credit and other similar acts with the
specific aim of reducing the amount
of forced payments, available to its
original creditors. To prevent such
actions, creditors were given the
opportunity to challenge property acts
of the debtor that harm their interests.
They could bring a lawsuit related to
the commission of these acts only after
the possession of the debtor’s property
revealed the debtor’'s insolvency.
The lawsuit was filed simultaneously
against the debtor and against those
of his counterparties with whom
he concluded contracts in fraudem
creditorum. If the counterparties
acted in bad faith, they undertook to
compensate all the losses incurred by
the creditors. Conscientious, and after
the end of the year, any counterparties
were liable to the creditor only within
the limits of the non-equivalent benefits
they received from the debtor [5].

[t is also interesting to distinguish
between “unfair advertising” and
deception. In particular, the words of
Ulpian are quoted, who noted that what
the seller says to praise (his goods)
should be considered as not said and not
promised. But if this is done to mislead
the buyer, then it should be considered
that there is no claim based on what
was said or promised, but there is a
claim for malicious intent [3].

A separate rule was established
regarding the consequences of cheating
persons who have not reached the
age of 25. Concerning them, Ulpian
remarked that, according to natural
justice, the praetor established this
edict, by means of which he gave
protection to the young, since everyone
knows that in persons of this age the
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prudence is weak and subject to the
possibilities of many deceptions: by this
edict the praetor promised them help
and protection against cheating [3].
However, the  approach  to
determining the consequences of the
deed concluded by such persons under
the influence of deception was quite
balanced. Thus, in fragment 24 of
title 4 of the same book, Paul noted
that not always the contract made
with a young person is subject to
liquidation, but it should be considered
accordingly with honesty and justice,
so that greater harm is not caused to
people of this age, since (otherwise)
no one would enter into contracts
with them and they would to some
extent be prohibited from participating
in circulation. Therefore, the praetor
should not interfere in these matters
unless there is obvious fraud or if the
youths have conducted the affairs with
obvious negligence [5]. In fragment 44
of the same title, Ulpian emphasized
that not everything done by those
under 25 is invalid, but only what
should be considered invalid after the
trial, for example, when they lost what
they had as a result deception on the
part of others or their trustworthiness,
or lost the benefit that they could have
acquired, or accepted burdens that
should not have been accepted [3].
Cicero gave the definition of
deception as follows: when one thing is
done for a show, and the other is carried
out (it is part of the intention) — cum
esset aliud simulatum, aliud actum. The
lawyer Labeon, who lived much later
than Cicero, supported a principled
approach to the definition of deception
and offered his own, more refined
definition: it is cunning, deception,
trickery, carried out in order to bypass,
deceive, confuse another [2].
Therefore, a review of the content
of the primary sources of Roman
private law allows us to conclude
that it developed the basic principles
of understanding the essence of
deception (evil intent) when concluding
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transactions and its consequences. In
a generalized form, they look like this.

Fraud (dolus) is the intentional
misleading of the counterparty under
the contract in order to induce him to
show his will to the detriment of his
own property interests. In the republican
period, any trickery was recognized as
deception, and in more developed law, it
was the behavior of a person who caused
the counterparty to show his will, caused
by a wrong idea about his intentions.
Initially, deception did not invalidate
the contract, provided that the formal
requirements for its conclusion were met.
Over time, it began to be recognized as
a “defect of the will”, which is associated
with negative consequences for the one
who used deception. But even after that,
the deed carried out under the influence
of deception was not recognized as
completely invalid. It had certain legal
consequences, however, a person who
showed his will under the influence of
deception was granted an action (actio
doli) to declare the contract invalid and to
recover the damages caused as a result of
the deception. The action had a punitive
nature, since the award under this the
claim was infamy for the defendant.
Therefore, in practice, it was almost never
used against persons respected in society,
parents, patrons, etc. In these cases, it
was replaced by another lawsuit [5; 6].

Conclusions. According to Roman
private law, deception is the basis
of invalidity of the contract, if the
tricks used by one of the parties are
substantial (without them, the contract
would not have taken place).

The provisions of Roman private law
regarding the essence and meaning of
deception when concluding transactions
are still relevant in this field today and
are actively used in modern scientific
research. Therefore, the fact that they
were taken as a basis for the formation
of the modern theory and practice of
creating the legislation of European
countries is logical. Domestic civil
legislation, which contains relevant
provisions, is no exception.
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The article reveals the problematic
issues of the concept and signs
of deception as grounds [or the
invalidity of the deed. The concept
of deception in Roman private law,
which was used not only to denote a
defect of will, but also in relation to a
number of other legal situations, was
considered and analyzed. As a result
of the analysis of primary sources and
scientific literature, it was established
that deception meant the intentional
misleading of the counterparty under
the contract in order to induce him
to show his will to the detriment of
his own property interests. In the
republican period, any tricks were
recognized as delusions, and in more
developed law — the behavior of a
person who caused the counterparty
to show his will, caused by a wrong
idea about his intentions. With the
development of society, deception
began to be recognized as a “flaw
of the will”, which is associated with
negative consequences [or the one
who used deception. However, the
deed carried out under the influence
of deception was not recognized as
completely invalid. It had certain
legal consequences, however, a
person who showed his will under the
influence of deception was entitled
to a lawsuit to declare the contract
invalid and recover the damages
caused as a result of the deception.
The lawsuit had a punitive nature,
since the award under this lawsuit
was a dishonor for the defendant.

The signs of fraud are defined,
the detection of which allows us to
assume that fraud has occurred, on
the basis of which the deed can be
declared invalid.

It was concluded that under Roman
private law, deception is the basis
for invalidity of the contract, if the
tricks used by one of the parties are
essential (without them, the contract
would not have taken place).

It is noted that the provisions of
Roman private law regarding the
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essence and meaning of deception
in the conclusion of transactions
are still relevant in this field today
and are actively used in modern
scientific research. Therefore, the
[act that they were taken as a basis
[for the formation of the modern
theory and practice of creating the
legislation of European countries is
logical. Domestic civil legislation,
which contains relevant provisions,
is no exception.

Key words: deed, invalidity of the
deed, deception, contract, consequences
of improper execution of the contract,
Roman private law, civil legislation.

Jasugosa I. O6mMaH B npaBoOYHUHi:
BiJl pUMCHKOTO MpaBa 10 CbOTOAeHH S

Y cmammi po3kpusaromoecs npob-
AeMHI NUMAHHS NOHAMMSA MA O03HAK
obmany Ak nidcmasu HedilicHocmi
npagouurny. Poseasnymo ma npoara-
Ai308aHO nOHAMMA OOMAHY 8 pUM-
COKOMY NPUBAMHOMY NPAsi, AKe 8H U-
8aA0CA He Auuie 045 NO3HAUEeHH L 8a0U
80Ai, ane 1 CMOCOBHO HU3KU [HULUX
npagosux cumyayiii. B pesyromami
npogederoeo anaai3y nepuiodice-
pes ma Haykosoi aimepamypu 6Yyi0
BCMAHOBACHO, ULO Ni0 0ObMaHOM PO3Y-
MINOCA HABMUCHE 88E0EHHS 8 OMAHY
Koumpazenma 3a 002080pOM 3 MEMOIO
CNOHYKAHHA (1020 00 804€8UABACHH S
HQ WKOOY 8AACHUM MAUHOBUM [HmMe-
pecam. ¥ pecnybrikarncokuii nepiod
omaHoo  susHasaiucs  Oyoo-akKi
xumpowii, a 8 Oirbul PO3BUHYMOMY
npasi — nogedinky ocobu, AKa 3ymo-
BUAQ BONCBUABAECHHS KOHMPA2EHMQ,
BUKAUKAHE HEeNPABUAbHONO Y80I NPO
i Hamipu. 3 possumkom cycnisbcmaa
obman nouasu Bu3HABAMU «Ba00H0
B0OLI», 3 AKONW N08 A3aHi HecamusHi
daa moeo, xmo 3acmocosysas 0bMar
Hacaidku. Oduak npasouuw, 30itic-
HeHutlli nid enausom obmaHy, He
8u3Hasascs abcoatOMHO HeOdiliCHUM.
Bin mas nesni ropuduumi HACAIOKU,
npome 0cobi, w0 BUABULA BOAIO Nid
snausom obmawny, Haodasasci no3o8
ors susHaHHs 002080pYy HeOdilcHUM

156 EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE



R ERRRRRRERRRRRRERRRER YKPAIHA I CBIT

i cmsaeHenHs 3anodiaHux 36umkis,
wo Hacmaiu BHACAIDOK O0OMAHY.
[lo3o8 mas kapasvHuii xapaxmep,
OCKIAbKU Npucyomscenns 3a OaHUM
nogosom 6ys0 6ezuecmam O0is 8i0no-
gidaua.

Busnaueno o3naku obmawy, 8uss-
AeHHs AKuX 0038045€ 88aXMAMU, WO
mae micue obmar, Ha nidcmasi 4020
npasouur moxce bymu BUSHAHUL
HEeOLUCHUM.

3pobieHo BUCHOBOK, W0 3a pum-
CoKUM NpUBamHum npasom obman
€ nidcmasorw HediticHocmi 0oz2o8opy,
AKWO Xxumpouwii, excumi O00Hi€r0 3i
CMOpiH, € CYMmesumu (6es ix Hass-
Hocmi e mas micye i 00208ip).

3a3naueno, wo MNOAONEeHHS pUuM-
CbK020 NPUBAMHOS0 nNPasa CMoCOBHO
cymuocmi ma 3HaueHHs 06MAHY Npu
YKAQOeHHi npasouuHie maromo 3Ha-
yeHHs Y Oaritl cgepi i Ha cbOeoOH
ma QKmuBHO BUKOPUCMOBYIOMbCS
Y cyuacHux Haykosux 00CAidKHceH-
nax. Tomy aoeiunum € moii pakm, w0
80HU byAl 83ami 32 OCHO8Y npu op-
MYBAHHI CYwacHoi meopii ma npax-
MuKy CMBopeHHs 3aKkoHodascmsa
egponelicokux Kpain. He € suxarouen-
HAM [ B8IMUUSHAHE YUBIAbHE 3AKOHO-

dascmseo, ake wmicmumes 8i0n08I0HI
NOAONHCCHHSL.

KurouoBi cioBa: mpaBounH, Helil-
CHiCTb MpaBoYMHY, o0OMaH, MIOTOBIp,
HacJiIK{ HeHaJIeXKHOI'0 BUYHHEHHS J0ro-
BOpY, PUMCbKe NpUBaTHe MpaBo, LUBib-
He 3aKOHOJAaBCTBO.
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