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Formulation of the problem.
The threat of international and
transnational crime has increased to
unprecedented levels in recent years,
posing  unprecedented  challenges
to international security in general,
and to the national security of states
in particular. As part of efforts to
eliminate “impunity” for these crimes,
the obligation to extradite or prosecute
has important practical implications.
Therefore, the progressive development
of the rules relating to the obligation
to extradite or prosecute is extremely

important.
Pursuant to the Statute of the
International Law Commission

(Commission, ILC), this body composed
of persons who have recognized
competence in international law and
represent as a whole the major forms
of civilization and the major legal
systems of the world, has the purpose
of “the promotion of the progressive
development of international law and
its codification” (Art. 1)[1].

The topic “Obligation to extradite or
prosecute (aut dedere aut judicare)”
appeared on the list of planned topics
as early as the first session of the
Commission in 1949. However, the
subject had not been addressed by
the Commission for more than halfl a
century, until it was briefly considered
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in articles 8—9 of the draft Code of
Crimes against the Peace and Security
of Mankind of 1996 [2, para. 2]. In
2004 the ILC decided to return to the
topic it first identified for study in 1949
and to include the issue “obligation
to extradite or prosecute (aut dedere
aut judicare)” as part of its long-term
program of work. The Working Group
on the Long-term programme of work
considered the topic “Obligation to
extradite or prosecute (aut dedere aut
judicare)” met the relevant criteria,
namely “that this topic is precise and
presents a theoretical and practical
utility in terms of codification and
progressive development of international
law” [3, para. 362]. In 2005 the ILC
agreed to include the topic “Obligation
to extradite or prosecute (aut dedere
aut judicare)” in its programme of
work and the General Assembly by its
Resolution 60/ 22 of 23 November 2005
endorsed that decision [4, para. 5].

During  the decade (from
“Preliminary Remarks” in 2004 to
the Final Report of 2014) the ILC
worked on the topic “The obligation to
extradite or prosecute (aut dedere aut
judicare)” facing various complex legal
and political issues.

Analysis of recent research and
publications. There are a number of
scientific works on the aut dedere aut
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judicare principle carried out by such
authors as M. Bassiouni, A. Caligiuri,
R. Cryer, K. S. Gallant, G. Gilbert,
M. R. Mattarolo, S. Mitchell, M. Plachta,
P. Scharf, C. Tiribelli, E. Wise and
others. In the Ukrainian doctrine of
international law, this principle did not
find its proper reflection. The obligation
to extradite or prosecute is considered
within the framework of issues of
international cooperation of states in
the fight against crime, in particular,
within the framework of the institution
of extradition, for example, in the works
of V. Bortnytska, O. Vynogradova,
S. Vykhryst, V. Hrebenyuk, N. Dryo-
mina-Volok N., M. Pashkovsky, A. Pid-
horodynska, M. Svistulenko, and
others. There are no separate
monographic studies devoted to the
principle of aut dedere aut judicare
in Ukraine. Therefore, issues related to
the principle of aut dedere aut judicare
and, in particular, regarding the work of
the UN International Law Commission
on the topic “the obligation to extradite
or prosecute” deserve further in-depth
study.

The purpose of the article is to
consider based on the study of official
documents developed by the ILC the
phased work of this body on the topic
“Obligation to extradite or prosecute
(aut dedere aut judicare)”.

The purpose of the work requires
consideration of the following issues:
incorporation of the aut dedere aut
judicare rule in the draft Code of
Crimes against the Peace and Security
of Mankind, made by the Commission;
review of the content of the four reports
of the Special rapporteur Zdzislaw
Galicki (the preliminary report (2006),
the second report (2007), the third
report (2008) and the Fourth report
(2011)); analysis of the Working Group
2013 report; analysis of the Final report
0f 2014 on the topic under consideration;
identification of a number of issues
related to the principle of “aut dedere
aut judicare”, relevant for further study.
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Main text. During its fifty-seventh
session  (2005), the ILC included
the topic “Obligation to extradite or
prosecute (aut dedere aut judicare)”
in its program of work and appointed
Mr. Zdzislaw Galicki as Special
Rapporteur. It should be emphasized
that after the ILC in 1949 included the
topic on the obligation to extradite or
prosecute in the list of planned topics,
only in 1996 the provisions of the
principle aut dedere aut judicare were
briefly considered in the Article 8 and
Article 9 of the draft Code of Crimes
against the Peace and Security of
Mankind of 1996. In these articles,
minimum contours of the principle of
aut dedere aut judicare were indicated,
as well as the related principle of
universal jurisdiction [2, paras. 1-2].

The Commission, in developing the
draft Code of Crimes against Mankind,
incorporated the aut dedere aut
judicare rule, while simultaneously
explaining its rationale: “The obligation
to prosecute or extradite is imposed on
the custodial State in whose territory
an alleged offender is present. The
custodial State has an obligation to
take action to ensure that such an
individual is prosecuted either by the
national authorities of that State or
by another State which indicates that
it is willing to prosecute the case by
requesting extradition. The custodial
State is in a unique position to ensure
the implementation of the Code by
virtue of the presence of the alleged
offender in its territory. Therefore
the custodial State has an obligation
to take the necessary and reasonable
steps to apprehend an alleged offender
and to ensure the prosecution and trial
of such an individual by a competent
jurisdiction. The obligation to extradite
or prosecute applies to a State which
has custody of “an individual alleged to
have committed a crime”. This phrase is
used to refer to a person who is singled
out, not on the basis of unsubstantiated
allegations, but on the basis of pertinent
factual information [2, para. 10].
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As noted by the Commission, the
decision to prosecute or extradite
would depend on the sufficiency of
the evidence. However, there is a
disagreement between the laws of
different states regarding the amount of
evidence required in order to initiate a
criminal prosecution or to comply with
the extradition request [2, para. 11].

The Special Rapporteur
Mr. Zdzislaw Galicki in his “Preliminary
remarks” (2004) noted that the topic
of “The Obligation to Extradite or
Prosecute (aut dedere aut judicare)
in International Law” has achieved
“a sufficient substantial maturity for
its codification, with a possibility of
including some elements of progressive
development” [3, p. 317]. The Special
Rapporteur also in  “Preliminary
remarks” commented on the question
regarding the form of the final product
of the Commission’s work on the subject
under consideration. More precisely,
he noted that at that time it was not
possible to determine what form the
document should have, which would be
the final product of the Commission’s
work: draft articles, guidelines or
recommendations [3, p. 317-318].

The Special Rapporteur Mr. Zdzislaw
Galicki submitted four reports on
the topic under consideration: the
preliminary report (2006), the second
report (2007), the third report (2008)
and the fourth report (2011).

Let’s briefly consider the main
content of each of the reports.
The Preliminary report (2006)

[2] referred to the following issues:
universality  of  suppression  and
universality of jurisdiction; universal
jurisdiction and the obligation to
extradite or prosecute; sources of the
obligation to extradite or prosecute;
scope of the obligation to extradite or
prosecute; methodological questions;
preliminary plan of action.

It should be emphasized that the
Preliminary report (2006) was a very
preliminary set of initial observations,
identifying the most important points
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for further consideration and for the
Commission’s future work in the field
relating to the aut dedere aut judicare
principle [2, para. 3].

The  General  Assembly, in
resolution 61/34 of 4 December 2006,
invited Governments to provide the
Commission information on legislation
and practice regarding the topic “The
obligation to extradite or prosecute
(aut dedere aut judicare)” [6, para. 6].
Pursuant to this states were invited
to provide information to the ILC on
international treaties to which they
were bound, containing the obligation to
extradite or prosecute and reservations
made to limit the application of this
obligation; domestic legal regulations
concerning the obligation; judicial
practice reflecting the application of
the obligation and crimes or offences
to which the obligation is applied in
the legislation or practice of a state
[7, p. 21].

The second report (2007) of the
Special Rapporteur was closely related
to the preliminary report submitted to
the Commission in 2006. This report
consisted of four main parts. The first
two parts were of an introductory
character, summarizing briefly the work
of the ILC on these topics. In the third
part of the second report, the Special
Rapporteur indicated that he intended
to address some old and new questions
regarding the topic to the newly elected
members of the Commission, and to
have the preliminary report reviewed
[8, para. 8]. The fourth part of the second
report contains the formulation of draft
articles, rules, principles, guidelines or
recommendations reflecting “the actual
status quo of international law and the
practice of states in a certain field of
international relations” [8, para. 18].

The second report (2007) contained
one draft article on the scope of
application of the draft articles as
well as a proposed plan for further

development. At that session, the
Commission also had before it
comments and information received
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from Governments in relation to this
topic [9]. The General Assembly, in
resolution 62 /66 of 6 December 2007,
invited Governments to provide to the
Commission information on practice
regarding this topic [10, para. 4].
Through  Resolution 62/66, the
invitation to states was expanded
to cover additional topics, such as:
“a) whether the state has authority
under its domestic law to extradite
persons in cases not covered by a
treaty or to extradite persons of its
own nationality? b) Whether the state
has authority to assert jurisdiction over
crimes occurring in other States that
do not involve one of its nationals?
¢) Whether the State considers the
obligation to extradite or prosecute
as an obligation under customary
international law and if so to what
extent?” [7, p. 22].

In 2008, the Special Rapporteur
Mr. Zdzislaw Galicki submitted the
third report (2008). A review of
this report was undertaken by the
I[LC along with the comments and
information provided by governments.
The third report continued the
process of formulating questions on
the most substantive aspects of the
subject that were addressed both to
States and Committee members. The
Special Rapporteur, on the basis of an
examination of such questions, had to
reach a final conclusion on the main
question of whether “the obligation
aut dedere aut judicare existed as a
matter of customary international law”
[11, para. 1]. The Committee, on the
basis of the third report of the Special
Rapporteur, also discussed the issue
of the connection of the aut dedere
aut judicare principle with universal
jurisdiction, the issue of transfer of
persons to international tribunals
and procedural issues that should be
considered in the future [9].

In 2009, the Commission considered
the latest views and comments received
from governments [12]. In 2009 at the
sixty-first session of the ILC, an open-
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ended Working Group was established
under the chairmanship of Mr. Alain
Pellet [13, para. 147]. During this
session, the chairman of the Working
Group presented his oral report
[14, para. 4].

The Working Group proposed the
following general framework for the
Commission’s consideration of the topic:
(a) the legal bases of the obligation to
extradite or prosecute; (b) the material
scope of the obligation to extradite
or prosecute; (c) the content of the
obligation to extradite or prosecute;
(d) the relationship between the
obligation to extradite or prosecute and
other principles; (e) the conditions for the
triggering of the obligation to extradite
or prosecute; (f) the implementation of
the obligation to extradite or prosecute;
and (g) the relationship between the
obligation to extradite or prosecute and
the surrender of the alleged offender
to a competent international criminal
tribunal [14, para. 5].

The ILC reconstituted the Working
Group at the sixty-second session
(2010) and entrusted it with the
leadership of Mr. Enrique Candioti in
the absence of its Chairman [5, p. 129].
As part of the Working Group’s efforts
to assist the Special Rapporteur with
his work, it continued its discussions
focused on identifying the concerns
that need to be addressed. In addition,
the Commission received a Secretariat-
prepared  Survey of multilateral
conventions relevant to its work along
with a general framework developed by
the Working Group in 2009 [9].

The survey indicates that there are
more than sixty multilateral agreements,
both global and regional, that contain
provisions that combine extradition and
prosecution as alternative punishment
methods.

According to the survey, relevant
instruments  are  described  and
classified, and the preparatory work of
some important conventions that have
become models in this field is reviewed.
Among other things, considerations
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were made regarding the relevant
provisions, as well as similarities and
differences between the provisions
and their development of different
conventions [14, p. 192]. Based on
the survey, general conclusions were
provided regarding: (a) the relationship
between extradition and prosecution
in the relevant provisions; (b) the
conditions applicable to extradition
under the various conventions; and (c)
the conditions applicable to prosecution

under  the  various  conventions
[14, p. 192].
The  Special Rapporteur also

presented the Working Group with
a working paper titled “Bases for
discussion in the Working Group on
the topic "The obligation to extradite or
prosecute (aut dedere aut judicare)’”
for the consideration. According to the
Working Group, [uture reports of the
Special Rapporteur should generally
include draft articles for consideration
by the Commission, based on the
framework agreed upon in 2009,
taking into account the Commission’s
experience in developing international
law and codifying it [9]. In its resolution
65/26 (2010), the General Assembly
requested that the Commission give
priority to the examination of this topic,
among others [15, para. 6].

In 2011, the Commission considered
the Special Rapporteur’s fourth report
at the sixty-third session. A major focus
of this report was the question of the
source of the obligation to extradite
or prosecute. The report focused on
treaties and customs as sources of the
obligation to extradite or prosecute.
Three draft articles were proposed:
Article 2: Duty to cooperate; Article 3:
Treaty as a source of the obligation
to extradite or prosecute; Article 4:
International custom as a source of
the obligation aut dedere aut judicare
[14]. As stated in its resolution
66/98 (2011), the General Assembly
invited the Commission to give priority
to the issue and to work towards its
resolution [16, para. 8].
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After Mr. Galitsky was no longer a
member of the Commission in 2011, no
more Special Rapporteur was appointed
[13, p. 5].

In 2012, during its sixty-fourth
session, the ILC established an open-
ended Working Group on the obligation
to extradite or prosecute (aut dedere
aut judicare), which was chaired by
Mr. Kriangsak Kittichaisaree. The
task of the group was to evaluate the
progress of work on the topic and
study possible future options for the
Commission [9]. Special attention of
the group was given to the judgment of
the ICJ in the Belgium v. Senegal case
(2012) [5, p. 129].

The Chairman Mr. Kriangsak
Kittichaisaree submitted four informal
working papers at the sixty-fourth
session (2012) and another four
informal working papers at the sixty-
fiith session (2013). The Working
Group’s discussion of those informal
working papers formed the basis of
the 2013 Working Group’s report
[13, p. 128].

The Working Group held 7 mee-
tings, on 8, 14, 16 and 28 May, on
5 June and on 18 and 24 July 2013.
On 31 July 2013, the Commission
took note of the report of the Working
Group [13, para. 149]. This report
was “intended to summarize and to
highlight particular aspects of the work
of the Commission on the topic “The
obligation to extradite or prosecute
(aut dedere aut judicare)”, in order to
assist States and to facilitate discussion
on the topic in the Sixth Committee”
[13, p. 125]. Based on the 2013 report,
the working group developed its final
report.

The Working Group also discussed
issues that were partially or not covered
in the 2013 report but were subsequently
raised in the Sixth Committee during
the sixty-eighth session of the General
Assembly, namely: gaps in the existing
conventional regime; the transfer of a
suspect to an international or special
court or tribunal as a potential third
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alternative to extradition or prosecution;
the relationship between the obligation
to extradite or prosecute and erga
omnes obligations or jus cogens
norms; the customary international law
status of the obligation to extradite
or prosecute; and other matters of
continued relevance in the 2009 general
framework [9].

In 2014 at its sixty-sixth session,
the ILC Commission took note of the
report of the Working Group, which
was subsequently adopted as its final
report [9].

The final report (2014) noted
that all the issues remaining to be
analyzed in relation to this topic were
exhausted. Therefore, the Working
Group recommended to the ILC to
adopt the 2013 report of the Working
Group and the present final report of
the Working Group as well as conclude
consideration of the topic “Obligation
to extradite or prosecute (aut dedere
aut judicare)” [17, para. 39].

In its resolution 69/118 (2014),
the General Assembly expressed its
appreciation to the Commission for
“the completion of the work on the
topic “The obligation to extradite or
prosecute (aut dedere aut judicare)”
by the adoption of the final report
on the topic” [18, para 2 (c)]; taked
“note of the final report on the topic”
and encouraged “its widest possible
dissemination” [18, para. 3].

Conclusions and prospects for
further research. The evolution of the
aut dedere aut judicare principle from
the period of Grotius to the present
demonstrates the effectiveness of this tool
in the fight against international crime,
as well as the undeniable development of
international law in this area.

The article considered the following
main documents that were presented
before the ILC on the topic “Obligation
to extradite or prosecute (aut dedere
aut judicare)”: preliminary remarks
of 2004, four reports of the Special
Rapporteur Mr. Zdzislaw  Galicki
(2006, 2007, 2008, 2011), the report of

] i o e ) et i P i el pnd P ) el

the Working Group of 2013, the final
report of the Working Group of 2014.

On the one hand, international
practice has seen the appearance
of a significant number of treaties
containing an aut dedere aut judicare
clause, and also it is possible to
recognise the existence of customary
norms of international law regarding
the obligation to extradite or prosecute
in relation to certain core international
crimes. On the other hand, a decade of
study of the stated topic of the ILC has
not produced any substantive results,
such as draft articles on the obligation
to extradite or prosecute. For this,
the political will of the states was not
enough.

The question of applying the aut
dedere aut judicare principle continues
to have its theoretical and practical
significance in terms of encouraging
international cooperation in combating
international crimes effectively and
in ending impunity. Many questions
related to this principle deserve further
attention: reservations that states
may make in order to limit the scope
of obligation to extradite or prosecute;
development and specifics of national
legislation, including constitutional,
criminal or criminal procedural provisions
relating to the obligation to extradite
or prosecute; a list of crimes that are
covered by the principle of aut dedere
aut judicare; relationship between
aut dedere aut judicare principle and
universal jurisdiction; obstacles at
the international and national levels
regarding the effective implementation
of the dedere aut judicare principle.

It was determined that
international  and  transnational
crimes today pose an unprecedented
threat to international security in
general and to the national security
of states in particular. Among the
efforts made by states at the national
and international levels to eliminate
impunity for these crimes, the
obligation to extradite or prosecute
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is of significant practical importance.
Therefore, the study of international
norms related to the application of the
principle of aut dedere aut judicare
is extremely important. It has been
established that the evolution of the
aut dedere aut judicare principle from
the time of Grotius to the present
testifies to the effectiveness of this
tool in the fight against international
crime, as well as to the undeniable
development of international law in
this area. The article, based on the
study of official documents developed
by the International Law Commission,
examines the phased work of this
body on the topic “Obligation to
extradite or prosecute (aut dedere aut
judicare)”from 2004-2014.

The author paid special attention
to the issue of the inclusion of aut
dedere aut judicare provisions in
the draft Code of Crimes against
the Peace and Security of Mankind,
developed by the Commission in
1996. Four reports of the Special
Rapporteur Mr. Zdzislaw Galicki

were considered: the preliminary
report (2006), the second report
(2007), the third report (2008)

and the fourth report (2011) on the
“Obligation to extradite or prosecute
(aut dedere aut judicare)”. The
report of the Working Group, which
was presented to the International
Law Commission in 2013 and became
the basis [or the final report of 2014
on the topic “Obligation to issue or
prosecute (aut dedere aut judicare)»,
was considered. It was concluded that
the study of the International Law
Commission on the topic “Obligation
to extradite or prosecute (aut dedere
aut judicare)” for ten years did not
yield significant results, such as, for
example, draft articles. The political
will of the states was not enough for
this. A number of relevant issues for
[urther study related to the principle
“aut dedere aut judicare” are outlined.

Key words: the
extradite or prosecute,

obligation to
aut dedere
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aut judicare principle, International
Law Commission, Working Group on
the obligation to extradite or prosecute,
international cooperation to fight crime
and impunity.

Koc’'asnenko C. PoGora Kowmicii
MiJKHapOIHOro TMpaBa 3a TEMOIO
«3000B'93aHHY BHJAaBaTH
abo 3NiMCHIOBATU cynoBe
nepecainyBanusa (aut dedere aut
judicare)»

Busnaueno, wo mMminHapoOHi ma
MPAHCHAYIOHAAbHI 3A0HUUHU HA CbO-
200Hi cmaHosasmb besnpeyedenmuy
3aepo3dy mincHapoOHili 6e3neui 3aea-
AOM ma HauioHasvHill 6esneyi Oep-
acas, 3okpema. Ceped 3ycurv, u40
npuiimaromoecs 0epiasamu Ha Hayio-
HANbHOMY MQ MINHAPOOHOMY DiBHAX
ma cnpamoBaHi HA YcyHneHHs be3xap-
HOCMI 3a Ui 3M04UHU, 8AICAUBE NPAK-
muyHe 3HAueHHs Mae 30608 A3aHHA
wyodo sudaui abo cydosoeo nepecii-
oysarnns. Tomy docridnenns mixHa-
POOHO-NPABOBUX HOPM, NOB A3AHUX 13
sacmocysanmuam npunyuny aut dedere
aut judicare € HaO38UYALIHO BANCAU-
sum. Bcmanosaeno, uio esoarouis
npunyuny aut dedere aut judicare
3 uacis [Tpoyis i 00 cvoeoderHs
c8iduumes npo egekmusHicmo Ub02o
iHcmpymenmy 8 6Gopomvbi 3 MidCHA-
POOHOK 3AOUUHHICMIO, @ MAKON NPO
He3anepeuHull pPO3BUMOK MIHHAPOO-
HO20 npasa & uyii cgepi. ¥ cmammi
HQ OCHOBI 8UBYEHHA OQiuitinux 0OKY-
menmis, po3pobaenux Komiciero mis-
Hapodnoeo npasa OOH, poseasHymo
noemanuy pobomy yvo20 opeary Hao
memoro «30608°a3anns sudasamu abo
30iticHosamu cydose nepecailysanus
(aut dedere aut judicare)» npomseom
2004-2014 pp.

Okpemy ysaey asmopom npudi-
AEHO NUMAHHIO BKAIOUEHH A NOLONEHb
aut dedere aut judicare do npoekmy
Kodekcy 3aouunis npomu mupy ma
besneku  aw0dcmea,  pPo3pobAEeHO20
Komiciero y 1996 p. PoseasHymo
yomupu donosidi Cneyiasvroeo dono-
gidaua nana 303icaasa ariyvkoeo:
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nonepedwnto donogidv (2006), dpyey
donoside (2007), mpemio 0donosids
(2008) i wemsepmy donoside (2011)
3a memorw «30608 a3anKa sudasamu
abo 3diiicnrosamu cydose nepecaidy-
sanns (aut dedere aut judicare)».
Poseaanymo donoside Pobouoi epyni,
aka 6ysa npedcmasasena  Komicii
mixcHapooroeo npasa y 2013 poui
ma cmaaa OCHOB0K 04 QiHAAbHOZO
sgimy 2014 p. no memi <«30608 5-
3auHa sudasamu abo 30iicHrosamu
cydose nepecaridysanns (aut dedere
aut judicare)». 3pobaieno BUCHOBOK,
ujo susuenns Komiciero mincHapoo-
Hoeo npasa memu «30608° A3AHHS
sudasamu abo 3diiicHrosamu cydose
nepecaidysanns (aut dedere aut
judicare)» npomseom decamu pokie
He 0aao cymmesux pe3yrbmamis,
maxkux Ak, 0o npuxiady, K NPOEKMuU
cmametl. [aa uyvoeo He sucmauuso
noaimuuroi soai depacas. OKkpeciero
HUBKY QKMYarbHUX 0Af nO0AAbLULO2O
BUBUEHHA NUMAHL, N08 A3AHUX I3
npunyunom aut dedere aut judicare.

KiarouoBi cgoBa: 3000B’s3aHHS
BUJABaTH abo 3AiUCHIOBATH CYyIOBe
nepecainyBanHs, npuHuun aut dedere
aut judicare, ekctpaauuis, Komicis mix-
HaponHoro npaea OOH, Po6oua rpyna
i3 3000B’3aHHS BUAABATU a00 3MiHCHIO-
BaTU CYyNOBe IepecqailyBaHHf, MixHa-
pofHe CHiBpOOITHULUTBO y 00poThOi 3i
3JIOUMHHICTIO Ta Oe3KapHiCTIO.
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