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AND LEGAL PRACTICE

Problem Statement. In the
modern criminal process, which is
based on the principles of adversariality,
equality of arms, and the guarantee of
the right to a fair trial, one of the key
conditions for the effective exercise of
the defence function is the ability to
collect evidence independently. Despite
the legislative provisions enshrined, in
particular, in Articles 22 and 93 of the
Criminal Procedure Code of Ukraine,
the mechanisms for implementing
this right by the defence remain
fragmented, unstandardized, and often
dependent on the discretion of other
procedural actors. Particular attention
in this context must be given to the
procedural figure of the investigating
judge, who, at the pre-trial stage, is
intended not only to ensure judicial
oversight over the observance of
rights and freedoms, but also to act as
a guarantor of procedural balance
between the parties. However, in
practice, there is a tendency to
interpret the role of the investigating
judge in a formalistic manner when
it comes to defence-initiated motions,
which effectively undermines the
defence counsel’s ability to exercise
their evidentiary powers. The absence
of clear legislative provisions defining
the duties of the investigating judge

in ensuring effective access to
evidentiary information for the defence,
the formalistic approach to assessing
defence motions, and the procedural
asymmetry between prosecution and
defence create substantial barriers
to the full realization of the right to
defence in its substantive dimension.
This situation necessitates a doctrinal
reconsideration of the investigating
judge’s role as an active guarantor of
evidentiary parity between the parties,
and the development of a coherent
conceptual and legal-practical approach
to this institution.

Analysis of Recent Research
and Publications. These works
include, but are not limited to, those
by Y. P. Alenina, O. R. Balatska,
Yu. M. Hrosheva, 1. V. Hloviuk,
Ye. H. Kovalenko,  O. P. Kuchynska,
L. M. Loboyko, V. P. Shybilko,
and others, whose contributions
have helped shape the theoretical
framework of evidentiary rights
and the procedural status of the
defence and the judiciary in criminal
proceedings.

Aim of the Article. The aim of this
article is to identify and substantiate
the conceptual foundations of the
investigating judge’s role as a guarantor
of the defence counsel’s right to collect
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evidence during the pre-trial stage of
criminal proceedings. The study seeks
to analyze the current legal framework
and its practical application in Ukraine,
to evaluate doctrinal approaches and
judicial practices related to defence-
initiated motions, and to propose
directions for enhancing the procedural
mechanisms that ensure equality of
arms in the evidentiary process. Special
attention is paid to the need for a
doctrinal rethinking of the investigating
judge’s function not merely as a passive
reviewer of procedural requests, but as
an active safeguard of the adversarial
process and the defence’s access to
evidence.

Presentation of the Main
Material. In criminal proceedings
based on the principles of adversariality
and equality of procedural opportunities,
the defence's right to collect evidence is
one of the key guarantees of the right
to a fair trial. This right implies not only
the ability to challenge the prosecution's
evidence but also the active participation
in building an evidentiary base in favour
of the accused.

According to paragraph 3 of
Article 6 of the European Convention
on Human Rights [2], every accused
person has the right to an effective
defence, which includes the ability
to collect, present, and examine
evidence on an equal footing with the
prosecution. What matters here is not
only the formal recognition of such
rights in law but also the existence
of effective procedures ensuring their
realisation in practice.

Articles 22 and 93 of the Criminal
Procedure Code of Ukraine [1] declare
the equality of parties and provide for
the possibility of evidence collection by
both the prosecution and the defence.
However, Ukrainian legal practice
reveals serious difficulties in the
implementation of these rights by the
defence. The defence has no access
to operational-search tools, coercive
mechanisms for obtaining evidence,
and often encounters non-cooperation

or reluctance from third parties and
institutions when requesting necessary
information.

In this context, it is important to
distinguish between the initiation of
procedural actions (e.g., filing motions
for the interrogation of witnesses or
for searches through the investigating
judge) and independent evidence
gathering (e.g., collecting documents,
photographs, video recordings,
written explanations, expert opinions).
The former depends on the court’s
discretion, while the latter presupposes
the autonomous procedural activity
of the defence counsel. However, this
distinction is often blurred in practice,
which significantly narrows the actual
scope of the right to defence. Therefore,
establishing an effective mechanism
for the defence to exercise its right
to collect evidence requires both a
rethinking of existing approaches
in legal practice and legislative
reinforcement of the defence counsel’s
role as a full-fledged evidentiary actor.

A review of the judicial practice of
investigating judges in first-instance
courts in recent years shows that,
in most cases, when considering
motions, applications, or complaints,
they analyzed the evidence on which
such procedural documents were based
and also took into account objections
submitted by the opposing party. This
indicates the existence of a practice
of actual examination of evidentiary
material even within the framework
of resolving procedural matters. At
the same time, certain rulings contain
no references to the examination of
evidence, which is typically due to the
failure of the initiating party to provide
the necessary supporting materials
[3; 4]. From the perspective of ensuring
the right to delence, this trend has a
dual significance. On the one hand, it
confirms that investigating judges do
not perform their functions in a merely
formal manner but genuinely evaluate
the materials submitted by the parties,
reflecting the principle of adversariality.
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On the other hand, situations in which
the lack of an adequate evidentiary
basis prevents the full consideration of
motions highlight the responsibility of
the defence to properly substantiate its
requests or objections with appropriate
documentation.

From the defence's standpoint, it
is particularly important that in most
cases, investigating judges do engage
with the evidence supporting submitted
motions, applications, or complaints.
This demonstrates a tendency toward
adherence to the principle of adversarial
proceedings and the exercise of
meaningful judicial oversight over
the pre-trial investigation. However,
the minority of cases in which the
examination of evidence is not
conducted raises concerns, as even a
seemingly well-founded decision may
fall short of the requirements of a fair
trial if it lacks a thorough evidentiary
assessment. For the defence, this
underlines the critical need to carefully
prepare materials for judicial review
and to submit a complete and timely
set of evidence to ensure the effective
protection of the rights of the suspect
or accused.

From the perspective of the defence,
this empirical material holds particular
importance. The high percentage
of rulings that reference examined
evidence indicates a genuine effort
by investigating judges to uphold the
principle of adversarial proceedings
and to exercise meaningful judicial
oversight over pre-trial investigations.
At the same time, recurring instances
of a formalistic approach to evidence

assessment present risks to the
effectiveness of the defence. This
highlights the critical importance

of the defence thoroughly preparing
case materials and submitting a
complete set of evidence to the court
in a timely manner. Only through an
active evidentiary position by defence
counsel can the right of the suspect
or accused to a fair trial be effectively
safeguarded.

The existing practical difficulties
in evidence gathering by the defence
reveal a procedural imbalance between
defence counsel and the prosecution,
which possesses a significantly broader
range of legal and factual tools. Under
such conditions, ensuring justice in
criminal proceedings requires not only
the formal declaration of equality but
also the creation of real mechanisms to
implement it. In our view, one of the most
effective ways to address this imbalance
is to expand the procedural rights of
the defence particularly by legislatively
affirming the right of defence counsel
to independently file motions with the
court for temporary access to items and
documents without the participation of
the investigator or prosecutor, and by
simplifying the procedures for involving
experts and conducting independent
expert examinations during the pre-
trial stage. Overall, there is a need for
institutional support for the defence,
which could include the establishment
of  specialized evidence collection
centers under bar associations or
public human rights institutions, as
well as the development of unified
standards and procedural guidelines for
conducting evidentiary activity by the
defence. In addition, state authorities,
enterprises, and institutions should be
legally obligated to respond to defence
counsel’s requests, with the introduction
of real legal liability for unjustified
refusals or deliberate non-compliance.
Furthermore, it is essential to revise the
current approach to evaluating evidence
collected by the defence. In practice,
such evidence is often treated with
skepticism by investigators or judges
solely because it was not obtained
by official investigative bodies. This
tendency directly violates the principle of
equality of arms and contradicts the case
law of the European Court of Human
Rights, which has repeatedly emphasized
that evidence submitted by the defence
must carry the same procedural weight
as that of the prosecution, provided legal
requirements are met.
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Within ~ the  scope  of  the
investigating judge’s proceedings, not
only evidence directly related to the
elements of a criminal offense may
be examined, but also other materials
that are of significant importance for
resolving specific procedural issues.
Such evidence, although not directly
connected to establishing the guilt
or innocence of the person, may play
a key role in making a well-reasoned
interim decision.

For example, during the conside-
ration of a motion to allow a suspect
who is subject to a preventive measure
in the form of personal recognizance
(including the obligation not to leave
the Kyiv region without the permission
of the investigative body or the court)
to travel, the investigating judge
examined the original of an invitation
to an expert meeting addressed to the
suspect. Based on this document, the
motion was granted [5]. In another
case, when considering a motion to
change the preventive measure, the
judge took into account documents
submitted by the defence, including
an email from the suspect’s mother
requesting a visit and accompanying
medical documentation. However, in
this case, the motion was denied [6].
Although these documents are not
related to the subject matter of the
criminal prosecution and do not
constitute evidence in the classical
sense for proving the commission
of a crime, they may directly or
indirectly confirm the existence of
circumstances relevant to a specific
procedural decision. In such instances,
they acquire the status of admissible
evidence within the framework of
the investigating judge’s jurisdiction,
once again highlighting the flexibility
and multidimensionality of judicial
evaluation at the pre-trial stage of
criminal proceedings.

The scope of the investigating
judge’s powers regarding the exami-
nation, verification, and assessment
of evidence as well as the legal

consequences of such procedural
actions remains a matter of academic
and practical debate. In particular,
investigating judges of the High Anti-
Corruption Court, in their rulings
issued following the consideration of
motions for the application or extension
of preventive measures, consistently
emphasize the limited nature of judicial
evidence assessment at this stage of
criminal proceedings. As noted in a
number of decisions: “At this stage of
criminal proceedings, the investigating
judge must only assess whether the
available information and examined
evidence are sufficient to permit the
possibility that the person in respect
of whom the preventive measure is
being considered may have committed
the criminal offense of which they
are suspected. The issue of assessing
evidence in terms of its sufficiency and
admissibility for determining a person’s
guilt or innocence in committing a
specific crime falls exclusively within
the competence of the court during the
substantive review of the case” [7]. At
the same time, the practice of the High
Anti-Corruption Court demonstrates
a tendency toward expanded analysis
of evidentiary materials, even at
this early stage. For example, in the
reasoning sections of some rulings,
investigating judges include dedicated
blocks titled “On the Reasonableness of
the Suspicion,” in which they analyze
materials gathered by the prosecution
and also consider the arguments
presented by the defence [8]. This
suggests that, although the investigating
judge does not formally determine the
question of guilt, their assessment of
evidence in practice influences the
shaping of legal positions in the case
and creates a precedent for preliminary
judicial control over the reasonableness
of suspicion.

Conclusions. The right of the
defence to collect evidence in criminal
proceedings, which are based on the
principles of adversariality and equality
of procedural opportunities, is one of
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the key guarantees of a fair trial. This
right must not remain merely a formal
declaration in the law, but must be
ensured through effective practical
mechanisms for its implementation.
Although the law provides for the
possibility of collecting evidence by
both the prosecution and the defence,
in practice there exists a significant
imbalance in procedural capabilities.
Defence counsel is deprived of access
to operational-search  tools, lacks
coercive mechanisms for obtaining
information, and often encounters
refusal to cooperate from third parties,
which significantly complicates the
performance of their procedural role.
An analysis of the practice of first-
instance courts shows that in the
majority of cases, investigating judges,
when considering motions, applications,
or complaints, examine the evidence
that supports such submissions, as
well as objections from the opposing
party. This demonstrates a genuine
application of the adversarial principle,
even at the preliminary procedural
stage. At the same time, isolated cases
in which rulings lack references to the
examination of evidence are usually due
to the failure of the party submitting
the request to provide supporting
materials. This highlights the necessity
for the defence to carefully prepare its
evidentiary base and promptly submit it
for judicial review. Particular attention
should be paid to the approach of
investigating judges to evidence that
does not directly relate to the substance
of the accusation but is important for
resolving specific procedural issues
(e.g., the modification or relaxation of a
preventive measure). Even documents
that are not considered traditional
forms of evidence (such as invitations,
medical certificates, or letters) may be
accepted by the court as admissible
in the relevant context, provided they
confirm circumstances relevant to the
procedural decision. In view of the
above, it can be concluded that the
effective exercise of the defence’s right

to collect evidence requires not only
an active stance by defence counsel,
but also legislative and institutional
strengthening of their status as a full-
fledged participant in the evidentiary
process. This includes simplifying
procedures for filing motions with the
court, enabling independent expert
examinations, ensuring appropriate
responses to defence requests, and
reviewing the approach to evaluating
evidence submitted by the defence,
which must be recognized as equal
in procedural value to that of the
prosecution, provided that legal
requirements are met. Only under
such conditions can true equality of
the parties in criminal proceedings be
achieved, and the individual's right to a
fair trial guaranteed.

This  article  examines the
procedural and conceptual role of the
investigating judge as a guarantor of
the defence counsel’s right to collect
evidence during criminal proceedings.
The study is grounded in the premise

that the implementation of the
adversarial  principle,  enshrined
in Ukrainian criminal procedural

legislation and international legal
standards, requires not only formal
recognition of the parties' equal
rights, but also the creation of real
mechanisms for their enforcement.
Although the Criminal Procedure
Code of Ukraine grants the defence
the right to gather evidence and
initiate certain procedural actions,
in practice this right is significantly
limited by institutional dependencies,
procedural barriers, and judicial
formalism. Special attention is given
to Article 93 of the Criminal Procedure
Code of Ukraine, which regulates
the defence's ability to request
the performance of investigative
or procedural actions through the
investigating judge. The author
highlights the gap between the formal
legal framework and its application
in practice, particularly the passive
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role often played by investigating
judges when considering defence
motions. As a result, the defence’s
evidentiary function is frequently
reduced to an auxiliary status,
despite the legal principle of equality
of arms. The article analyzes the
criteria used by investigating judges
in deciding whether to grant such
motions, including the relevance,
admissibility, and sufficiency of the
proposed evidence. It also explores
judicial tendencies toward rejecting
defence motions on overly technical
or  procedural  grounds, which
undermines the adversarial nature of
the proceedings and the right to an
effective defence. The author argues
that the investigating judge should
not serve merely as a formal reviewer
of requests but must act as an active
procedural  safeguard,  ensuring
that the defence has meaningful
access to the tools and information
necessary to build its evidentiary
position. To this end, the article
proposes conceptual and procedural
improvements,  including  clearer
legislative provisions regarding the
obligations of the investigating judge
to [acilitate evidentiary equality,
better training for judges on defence
rights, and enhanced judicial
oversight over the fairness of the pre-
trial phase. Ultimately, strengthening
the functional role of the investigating
judge as a guarantor of the defence's
right to collect evidence is essential
for the development of a [air,
balanced, and human-rights-oriented
criminal justice system in Ukraine.

Key words: Criminal proceedings,

defense side, evidence gathering,
theoretical foundations, legal bases,
adversarial  principle, equality  of

arms, right to defense, admissibility
of evidence, procedural powers,
implementation challenges, comparative
legal analysis, legislative improvement,
criminal procedural law.

Angpeee 1. Caigumini cynas
K TrapaHT IpaBa 3aXHCHHKa Ha
30MpaHHS MO0Ka3iB: KOHIENTyaJdbHi
migxoaun Ta paBo3acTOCOBHA
MpaKTHKa

Y cmammi docaidxyemoca npo-
UecyarbHa ma KOHUEenmyanibHa poAb
caiduoeo cyddi Ak eapanma pea-
Ai3ayii npasa 3axucHuka Ha 36u-
panHs 00KA3i8 Y Meucax KpumiHalb-
Hozo nposadxucerns. OcHosHa Yyeaea
30cepedacerHa Ha MOMY, UL0 8nPOBA-

OHcenns NpuHyuUny 3maeaibHocmi,
3aKpinAeHoeo Yy  KPUMIHAAbHOMY
npoyecyasbHomy 3aKoHodascmai

YKpainu ma minHapoOHUX NPasoBUX
cmandapmax, nompebye He Auule
GpopmasvHo20 BUBHAHHA  PIBHOCMI
CMOpIH, a [l CMBOPEHHA pPearbHUux
mexauigmie Oan ii 3abe3neueHHs.
[lonpu me, wo Kpuminaronuii npo-
yecyaavruti kodekc Ykpainu Hadae
cmopoui 3axucmy npaso Ha 30u-
parHa 00KA3i8 [ IHIUII0BAHHA NEBHUX
npouecyaivHux 0ili, HQ NpaKmuui
ue npaso cymmeso ObMEHKYEMbCA
IHCMUMYUILHO 3aAexHHiCmIo, npo-
yecyaroHumu bap’epamu ma ¢op-
manismom Yy cydosill npakmuui.
Ocobausy ysaey npudiseno aHarisy
noaoxcerv cmammi 93 KIIK ¥Yxpa-
[HU, AKQ De2AaAMEHMmYE MOMAUBICMb
CMOPOHU 3axucmy iHiyiroeamu npo-
gedenH s CcAiduux 4u (HWUX npouecy-
arvHux 0ill uepesd caiduoeo cydoro.
Asmop axkuyenmye Ha po3pusi Mix
popmanvroo HopmamusHoro 6a3or0
ma ii Gakmuunum  3aCmMOCyB8aH-
HAM, 30Kpema Ha Nacuswitl poii,
aKy wacmo egidieparome caidui cyddi
npu poseasndi KAONOMAHb CMOPOHU
saxucmy. ¥nacaidok yvo2o dokasosa
disnbHicme 3axucHuka 3600umocs 0o
00NOMINCHOT, XOUA NPUHUUN 3MA2ANb-
HOCMi 8uMa2ae piBHONPABHOEO NPO-
yecyarvnoeo cmamycy. Y cmammi
npoaxani308aHo Kpumepii, AKi 8UKO-
pucmosyromos caidui cyddi 0as supi-
UWEeHHA NUMAHHA NPO 3A008OAEHHS
Kaonomaro, 30kpema donycmumicme,
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HaarexcHicms ma  obIpyHmosaHicmo
sanpononosarux doxasis. Poszeas-
daemoca mendeHuiss 00 BiOXUNEHHSA
KAONOMAHb 3axucmy 3 QOpMasbHUX
abo HadmipHo npouyedypHux nio-
cmas, wo nidpusae AK 3mMa2aibHULl
xapakmep npouecy, max i npago Ha
epexmusnutl 3axucm. Asmop cmsep-
oaxcye, w0 caiduuil cydods He NoBUHEH
obmescysamuco PopmarbHUM PO32A-
dom nodawv, a mae sucmynamu fK
AKMUBHUL npouecyarvbHuil 2apanm,
akuil 3abeaneuye pearvruil docmyn
cmoponu  3axucmy do 00KA3080i
ingopmayii ma HeobxiOHux iHcmpy-
menmis. ¥ ybomy KoHmekcmi npono-
HYOmMoCsa KOHuenmyaavri U npoue-
CYarbHi 3MiHu: uimke 3akorHodasue
susHauenns  0608°a3Kig  caidwoeo
cydodi w000 CRPUAHHA NPOUECyarb-
Hill pisHocmi, nidBuUleHH pPIBHS
nideomosku cyddis uiodo 3abesne-
YEeHHS Npas CMOPOHU 3axucmy ma
nocurenua cyodoso2o KOHMPOAIO 3a
cnpasedausicmro  docydosoi  asu.
SmiunenHs  QYHKYIOHAAbHOI  poi
caiduoeo cyddi Ak eapawma npasa
3axucHuka Ha 3bupawnHs 0okasis
pogeaadaemoca AK KAOHUOBUL HYUHM-
HUK Y po3sumky cnpasediusoezo, 36a-
AQHCOBAHO20 MQA OPIEHMOBAHOEO HA
npasa A00UHU KPUMIHAAbHO20 CYJO-
YuHcmsa 8 Ykpaiti.

KurouoBi croBa: KpuminanbHe mpo-
BaJ/KEHHS, CTOPOHA 3aXUCTY, 30MpaHHS
[I0Ka3iB, TEOpeTH4YHi 3acaid, NpaBOBi
OCHOBH, TMPHUHLMI 3MarajbHOCTi, PpiB-
HICTb CTOpiH, NPaBO Ha 3aXUCT, HOIY-
CTUMICTb MOOKa3iB, Mpolecya/bHi MOB-
HOBaXKeHHs, TpobJjeMH  peasisalii,
NOpPiBHAMBHO-NIPABOBUH aHaJli3, BIOCKO-
Ha/leHHS! 3aKOHO/ABCTBA, KPUMiHaJIbHO-
npolecyasbHe MPaso.
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